” The Robert Carre Trust

Staff Capability Policy

Purpose

This policy sets out the procedure for dealing with staff competency where, following application of
the school’'s appraisal policy, a member of staff's performance has fallen below the levels of
competence that are expected.

Application of the policy

The policy will be implemented in accordance with the provisions of the ACAS Code of Practice on
Disciplinary and Grievance Procedures

This procedure applies only to staff about whose performance there are serious concerns that
the appraisal process has been unable to address or where support and guidance has not brought
about sufficient improvement, see Appendix 2 attached. The timescales for the formal capability
procedure will commence with the Stage 1 meeting. There may be a formal period of support at
the Headteacher’s discretion.

Throughout this policy, unless indicated otherwise, all references to ‘teacher’ include the Executive
Headteacher/ Head of School.

Stage 1

At least five working days’ notice will be given of the formal capability meeting. The notification will
contain sufficient information about the concerns about performance and the possible
consequences to enable the member of staff to prepare to answer the case at a formal capability
meeting. It will also contain copies of any written evidence; the details of the time and place of the
meeting; and will advise the member of staff of their right to be accompanied by a companion who
may be a colleague, a trade union official, or a trade union representative who has been certified by
their union as being competent.

Formal capability meeting

This meeting is intended to establish the facts. It will be conducted by the Chair of the Trust (for
Executive Headteacher capability meetings), or by Chair of the Local Governing Body (for Head of
School capability meetings) or Executive Headteacher /Head of School /nominated Senior
Leadership Team member. The school may also invite attendance of a professional officer to
advise the panel on details of procedure. The meeting allows the member of staff, accompanied by
a companion if they wish, to respond to concerns about their performance and to make any
relevant representations. This may provide new information or a different context to the
information/evidence already collected. The procedure for the meeting is set out in Appendix 1.

Following consideration of all the facts and the evidence presented, the person conducting the
meeting may conclude that there are insufficient grounds for pursuing the capability issue and that
it would be more appropriate to continue to address the remaining concerns through the appraisal
process. In such cases, the capability procedure will come to an end and the appraisal process
restarted. In exceptional circumstances the person conducting the meeting may also adjourn the
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meeting, for example, if they decide that further investigation is needed, or that more time is
needed in which to consider any additional information.

In other cases, the meeting will continue. During the meeting, or any other meeting which could
lead to a formal warning being issued, the person conducting the meeting will:

e identify the professional shortcomings, for example which of the standards expected of the
member of staff are not being met;

e give clear guidance on the improved standard of performance needed to ensure that the
member of staff can be removed from formal capability procedures (this may include the
setting of new objectives focused on the specific weaknesses that need to be addressed, any
success criteria that might be appropriate and the evidence that will be used to assess whether
or not the necessary improvement has been made);

e explain any support that will be available to help the member of staff improve their
performance;

s set out the timetable for improvement and explain how performance will be monitored and
reviewed. The formal review period will be made up of two review periods, each of a
maximum of 8 weeks. The total formal review period will not exceed 16 weeks. In serious
cases where the safety and education of children is significantly at risk, the timescale may be
shortened to 4 weeks

» issue a formal warning that failure to improve within the set period could lead to dismissal. In
very serious cases, this warning could be a final written warning.

Notes will be taken of formal meetings and a copy sent to the member of staff. Where a warning is
issued, the member of staff will be informed in writing within 3 working days of the matters covered
in the bullet points above and given information about the timing and handling of the review stage.

The member of staff will be given the right of appeal which should be submitted in writing within 5
days of receipt of the written notification of the warning.

The appeal hearing will be considered by a panel of governors not previously involved in this stage
of the procedure and, wherever possible, will be heard within 10 working days of the receipt of the
written appeal from the member of staff. In the case of the Executive Headteacher, it will be heard
by a panel of Trustees. Appeal hearings will not delay the capability procedure, which will continue
whilst the appeal is being considered.

The member of staff will have the right to be accompanied by a companion who may be a
colleague, a trade union official, or a trade union representative who has been certified by their
union as being competent. It should not be a relative or legal representative. The procedure for the
appeal will be as set out in Appendix 1. The school may also invite attendance of a professional
officer to advise the panel on details of procedure.

Monitoring and review following a formal capability meeting

The first performance monitoring and review period of up to 8 weeks will follow the formal capability
meeting. Formal monitoring, evaluation, guidance and support will continue during this period. At
the end of the specified first review period the member of staff will be invited to a formal review
meeting. The procedure for the meeting is set out in Appendix A. In cases where the member of
staff was previously issued with a final written warning, that meeting will be a decision meeting.



Stage 2
Formal review meeting

As with formal capability meetings, at least 5 working days’ notice will be given and the notification
will give details of the time and place of the meeting, and will advise the member of staff of their
right to be accompanied by a companion who may be a colleague, a trade union official, or a trade
union representative who has been certified by their union as being competent. The school may
also invite attendance of a professional officer to advise the panel on details of procedure.

If the person conducting the meeting is satisfied that the member of staff has made sufficient
improvement, that the relevant standards are now met and that performance is at the required
level, the capability procedure will cease.

If no, or insufficient improvement has been made during the monitoring and review period to
demonstrate that the relevant standards are now met and that performance is at the required level,
the member of staff will receive a final written warning. Review periods will not be extended if
some, but insufficient improvement has been made during the review period.

As before, notes will be taken of formal meetings and a copy sent to the member of staff. The final
written warning will mirror any previous warnings that have been issued. Where a final warning is
issued, the member of staff will be informed in writing that failure to achieve an acceptable standard
of performance (within the set timescale) may result in dismissal and given information about the
handling of the further monitoring and review period.

The member of staff will be given the right of appeal which should be submitted in writing within 5
days of receipt of the written notification of the warning.

The appeal hearing will be considered by a panel of governors not previously involved in this stage
of the procedure and, wherever possible, will be heard within, 10 working days of the receipt of the
written appeal from the member of staff. In the case of the Executive Headteacher, it will be heard
by a panel of Trustees. Appeal hearings will not delay the capability procedure which will continue
whilst the appeal is being considered.

The member of staff will have the right to be accompanied by a companion who may be a
colleague, a trade union official, or a trade union representative who has been certified by their
union as being competent. It should not be a relative or legal representative. The procedure for the
appeal will be as set out in Appendix A. The school may also invite attendance of a professional
officer to advise the panel on details of procedure.

At the end of the specified review period following a final written warning the member of staff will be
invited to a decision meeting.

Stage 3
Decision meeting

As with formal capability meetings and formal review meetings, at least 5 working days’ notice will
be given and the notification will give details of the time and place of the meeting, and will advise
the member of staff of their right to be accompanied by a companion who may be a colleague, a
trade union official, or a trade union representative who has been certified by their union as being
competent. It should not be a relative or legal representative. The procedure for the meeting is set
out in Appendix 1.



Unless an acceptable standard of performance has been achieved during the further monitoring
and review period, the decision will be made that the member of staff should be dismissed or
required to cease working at the school.

Where following the decision meeting it is decided that there should be a recommendation to the
Trust for dismissal, the member of staff will be notified in writing and will be immediately suspended
pending the Trust Panel meeting.

The member of staff will be informed in writing within 3 working days of the reasons for the
dismissal, the date on which the employment contract will end, the appropriate period of notice and
their right of appeal.

Dismissal
The Trust will issue a formal written notification to the employee, with notice.
Appeal

If a member of staff feels that a decision to dismiss them, or other action taken against them, is
wrong or unjust, they may appeal in writing against the decision within 5 working days of the
decision, setting out at the same time the grounds for appeal. Appeals will be heard without
unreasonable delay, wherever possible within 15 working days of receipt of the written appeal and
within the period of notice given to the member of staff. As with other formal meetings, notes will
be taken and a copy sent to the member of staff.

The appeal will be heard by a panel of Trustees who have not previously been involved in this
stage of the case. The member of staff will have the right to be accompanied by a companion who
may be a colleague, a trade union official, or a trade union representative who has been certified by
their union as being competent. It should not be a relative or legal representative. The procedure
for the appeal will be as set out in Appendix 1. The school may also invite attendance of a
professional officer to advise the panel on details of procedure.

The member of staff will be notified in writing of the outcome of the appeal hearing within 3 working
days of the date of the decision.

Sickness

If long term sickness absence appears to have been triggered by the commencement of monitoring
or a formal capability procedure, the monitoring and formal capability procedures will continue in
line with the timescales outlined in the policy. However, in such cases there will be a referral to the
school’'s occupational health provider to determine how the school may most appropriately engage
with the teacher during their absence as part of the formal capability procedure. It is therefore
recognised that the member of staff may, because of the nature of their iliness, find it difficult to
attend meetings required as part of the formal procedure and therefore the opportunity will be given
for the member of staff to submit written documentation and/or to be represented by a colleague or
trade union representative at the formal review meetings. Other than in exceptional circumstances
(eg emergency hospitalisation, close family bereavement) the capability procedure will not be
suspended due to sickness absence.

Grievances

Where a member of staff raises a grievance during the capability procedure the grievance will be
dealt with urgently, in accordance with the school’s grievance procedure, and will run concurrently
with the formal capability procedure. Where the grievance relates to the application of the formal
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capability procedure and is upheld following investigation under the agreed procedure, the
capability procedure may be suspended.

Where, following a formal review period, it has been decided that the member of staff’'s
performance has improved to the required level against all the appropriate standards, and that
formal capability procedures should cease, the teacher will return to performance monitoring
through the school’s formal appraisal process. However, during the first 12 months following a
formal capability procedure, the member of staff's appraisal will be undertaken in accordance with
the arrangements set out in the school’s appraisal policy for dealing with circumstances in which
concerns have been identified about a member of staff's performance against the relevant
standards.

If at any time during that 12 month period the member of staff’'s performance deteriorates to a level
which causes concern about their overall performance against the required standards, the appraisal
process will cease and the member of staff will move back into the formal capability procedure at
an appropriate point up to and including (but, other than in very serious cases affecting children’s’
safety/education, not exceeding) the stage at which they were previously at in the formal capability
procedure.

Retention and data protection

The Governing Body and [Head Teacher/Principal] will ensure that all written records are retained
in a secure place. As part of the application of this policy, the Trust may collect, process and store
personal data in accordance with our data protection policy. We will comply with the requirements
of the Data Protection Legislation (being (i) unless and until the GDPR is no longer directly
applicable in the UK, the General Data Protection Regulation ((EU) 2016/679) and any national
implementing laws, regulations and secondary legislation, as amended or updated from time to
time, in the UK and then (ii) any successor legislation to the GDPR or the Data Protection Act
1998). Records will be kept in accordance with our Staff Privacy Notice, our Records Management
Policy and in line with the requirements of the Data Protection Legislation.

Monitoring and Review

This policy will be reviewed every two years or earlier if requested by the Headteacher, governors,
Trade Unions or staff representative. It may be that legislative changes necessitate a review.

Associated Policies

This policy should be read in conjunction with:
e Appraising Teacher Performance Policy

e Support Staff Appraisal Policy
e Staff Code of Conduct
e Grievance
e Complaints
Appendices

1. Procedure for Hearings/ Appeals
2. Support Plan
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Appendix 1

Procedure for Hearing/Appeals

8.

9.

Headteacher (or representative, employee and friend or representative enter
together.

Chair of the Panel describes the procedure. Any procedural questions are resolved
at this point.

Monitoring Officer presents the case including any relevant witnesses.

Employee and/or friend/representative question the Monitoring Officer on
statement(s).

Questions from the Panel.

Teacher (or representative) presents their case including any relevant witnesses.
Questions from the Monitoring Officer.

Questions from the Panel.

Monitoring Officer sums up.

10.Teacher (or representative) sums up.

11.Both parties withdraw.

12.Panel decision.

13. All parties reconvene. Decision given.

14.Decision confirmed in writing by Executive Headteacher/Chair of the Panel within 3

working days — including notice of right to lodge an appeal within 5 working days of
receipt of the written notification of the decision.




Employee:

Support Plan

Appendix 2

Date:

STATED
REASONS

MEASURES/ACTIONS
AGREED

OUTCOMES
AGREED

SOURCES OF
SUPPORT/ASSISTANCE

Teaching &
Learning

Teachers’
Standards:

Areas to be
addressed:

Date of Support Plan Review Meeting




